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MAY IT PLEASE THE BOARD 

 

INTRODUCTION 

[1] The Memorandum of Counsel for Mighty River Power Limited that was served on the 

Board on 4 September 2009 raised many issues that required further clarification at the 

time. The timing of that Memorandum did not allow parties, including the Board, the 

opportunity to seek further clarification. 

 

[2] Representations for Huatau Marae and the Adams were presented to the Board on 2 

September 2009, two days before the MRP Memorandum, which came as a complete 

surprise not only to Huatau Marae and Mr and Mr Adams but also to others that made 

their representations that same week of the hearing. 

 

[3] Support for Huatau Marae in the Call In process has increased since making our 

representations on 2 September and since the MRP Memorandum of 4 September 

2009. This memorandum not only expresses the concerns of Huatau Marae but also a 

wider support base of residents and submitters. 

 

[4] Her Honour’s Directions on 16 September 2009 did go some way to alleviating most 

concerns regarding the MRP Memorandum. In those Directions Her Honour stated at 

para [13] “…it is essential for all parties to have a complete overview of current 

concerns.” It is assumed the context of this statement means that all parties should be 

fully informed of current concerns by the week commencing 12 October 2009.   

 

[5] Since the Directions of 16 September 2009 we have patiently waited for more 

information to come to light which, in some respects, has been forthcoming in 

subsequent memoranda and directions to which this memorandum directly addresses. 

 

[6] The purpose of this memorandum is to bring our collective concerns to the attention 

of the Board in order to contribute to a complete overview of current concerns before the 

hearing resumes on 12 October 2009. 
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MRP MEMORANDUM – 4 SEPTEMBER 2009 

 

[7] It is clear that MRP are unlikely to change the turbine dimensions unless directed by 

the Board. Most of the issues raised against lowering the hub height are based around 

economic reasons and therefore should fall outside the jurisdiction of the RMA as 

evidenced at para 82, of the Motorimu decision. 

 

[8] It is a concern if economic feasibility and viability arguments form part of the Board’s 

deliberations to which MRP may be leveraging or relying upon comments in this regard 

made by Her Honour on pages 2109 and 2481 of the hearing transcripts. 

 

[9] The REDESIGN was very non descriptive only referring to transmission routes, 

without mentioning turbines. MRP stated that they are willing to look at a new 

transmission route, again, if required by the Board. On the back of this redesign 

uncertainty, the remaining items in the memorandum appeared to be superfluous in the 

absence of more information with substance regarding the turbine dimensions and 

redesign.  

 

[10] As a direct result of this uncertainty and under 6.6 of the Memorandum, counsel for 

Huatau Marae responded by email on 26 September 2009 (incidentally before receipt of 

the MRP Memorandum circulated on 29 September 2009) to a request from MRP’s Mark 

Henry for a hui. The response included;   

 

“We, representatives of Huatau Marae, discussed immediately after our representation on 2 

September 2009 the requests made by Her Honour about further consultation with representatives 

of Mighty River Power. 

 

The request from Her Honour was reasonable and anticipated at the time, however, this was 

before Counsel for Mighty River Power issued their Memorandum on 4 September 2009, two 

days after our representations. 

 

In advising Huatau Marae, inclusive of John and Rosemary Adams, I believe as a result of the 

Memorandum I have concerns with convening a hui because in Huatau’s submission Paul Jones 

cited 34 turbines that were central to the submission recommendation. Our position is now 

unclear until such a time that we have more certainty around the turbine dimensions and the 

possible redesign, each of which may have a bearing as to whether or not a full and meaningful 

hui would be worthwhile.” 
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[11] It is unrealistic that a hui could be convened under the principles of the Treaty of 

Waitangi and done so in good faith under the prevailing circumstances. We have yet to 

receive a response from MRP to our email of 26 September 2009. 

 

DIRECTIONS TO ALL PARTIES – 16 SEPTEMBER 2009 

 

[12] There was confusion and uncertainty in these Directions that caused immediate 

concern. MRP appear to be able to alter their position and present new evidence 

regarding turbine dimensions and redesign and then other parties will have the 

“opportunity to cross examine expert(s) and questions be asked by residents.” 

Depending on the scope and size of the redesign it might be highly likely that submitters 

will have limited opportunity to evaluate and respond to new evidence, or details of a 

redesign before a draft report is prepared by the Board. 

 

[13] In spite of s149(1), it seems unfair and disadvantages other parties opposing the 

application. Submitters must be given the opportunity to effectively respond to new 

information before the draft report is commenced.  

 

[14] It is hoped that once more information is disclosed by MRP, particularly with the 

proposed redesign, the Board exercises its authority under s39(1) in establishing a 

procedure that is appropriate and fair under the circumstances.  

 
MEMORANDUM OF COUNSEL FOR MRP – 25 SEPTEMBER 2009 

 

[15] In this Memorandum MRP indicated that the timeframe for the “design refinement 

proposal” in December will be too early given the work involved therefore this must 

mean that the timeframe for the design refinement proposal will be February 2010 and 

beyond. 

 

[16] There is some clarity in the redesign that now identifies that the redesign or layout 

includes a detailed “turbine by turbine” consideration. The concern is that the design 

refinement should be fully completed and disclosed to all parties instead of work in 

progress updates provided by MRP.  
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[17] The iterate process should not be used to drip feed redesign information as an 

ongoing process and thereby abusing any recognized iterative process functionalities. 

 

[18] The current process and progress of the Call In has extended well beyond initial 

expectations and timelines. This has created unreasonable and excessive delays that in 

turn has imposed enormous pressure on already limited and stretched resources and 

costs to third parties.   

 

[19] Not only is this pressure being experienced by the PNCC and consequently the 

ratepayers of Palmerston North, but also submitters making representations. This is 

unfair and unreasonable and raises serious concerns as to whether this Call In process 

can be conducted further in a credible, robust, judicious and level playing field 

environment.  

 

[20] Mighty River Power should be contributing to any additional costs that are incurred 

as a result of their latest actions, alternatively, the current resource consent application 

should be adjourned by the Board until an agreement on costs can be reached. This 

would avoid further discrimination and detriment to under-resourced third parties.  

 
DIRECTIONS (DR. SALINGER) – 29 SEPTEMBER 2009 

 

[21] There is a correction required in these Directions where the Project Co-ordinator 

advised that the Adams family wish to cross examine Dr Salinger. In fact the Project Co-

ordinator was notified that counsel for Huatau Marae wishes to cross examine Dr 

Salinger.  

 

[22] The concern over Dr Salinger is that, to all accounts, he was initially asked to 

provide evidence on rainfall matters, by leave of the Board, (page 672 of the transcripts), 

and then later on the effects on water catchment and sediment control. The shift to 

climate change wasn’t really expressed in earnest until 3 September (page 2411) and 4 

September (page 2539). The application for cross examination of Dr Salinger by counsel 

for Huatau Marae is in part a response to the late references to climate change.  
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[23] While Her Honour considers Dr Salinger as providing an independent view about 

prevailing winds (page 2331), if Dr Salinger is also providing evidence on climate 

change, with due respect, Dr Salinger cannot be providing an independent view if he is 

an expert witness for Mighty River Power. This being the case any evidence provided by 

Dr Salinger should be subject to rebuttal evidence and third parties given the opportunity 

to introduce expert witnesses on climate change, even at this late stage of the hearing. 

 

[24] The notice date of 7 October 2009 by submitters is insufficient time to present such 

evidence particularly on climate change. It is preferred that the appearance of Dr 

Salinger is postponed or adjourned until further evidence can be provided. 

 

DIRECTIONS – 29 SEPTEMBER 2009 

 

[25] There is growing concern over an apparent lack of consistency and transparency in 

the current process that is quickly reverberating amongst residents and submitters, with 

and without legal representation. This frustration is acutely evident amongst submitters 

without legal representation. They simply do not understand differences between 

opinion, comments and matters of law. 

 

[26] The iterative process or approach is a very valuable and useful tool for vital projects 

but, in our opinion, the current management of this process is proving detrimental to 

supporting and maintaining trust and confidence in the Call In process. A major concern 

is that communications have not been as open and transparent as could have been and 

this has been to the disadvantage of residents and submitters, and communities most 

likely to be adversely effected by the current resource consent application. 

 

[27] Even in the case of Huatau Marae, which does have legal representation, 

communications have not included their legal counsel. Memoranda, caucusing and 

teleconferencing are notified after the fact but the results of these activities are still not 

communicated to all parties for consideration in a timely manner. The inevitable question 

even at this late stage must be what is the definition of all parties? 

 

[28] A meeting of residents from the Kahuterawa Valley opposing the application was 

held on 30 September 2009. This meeting was called specifically to discuss the MRP 
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Memorandum of 4 September concerning traffic matters. The focus of the meeting 

quickly turned to the process. Residents are becoming disillusioned with a process that 

excludes them from transparent communication and information flow.  

 

[29] Some residents are yet to give their representations. After already expending 

enormous energy on preparing their representations in response to the notified 

application they are now concerned that these may not be relevant, or will be pointless, 

in light of MRP’ s turbine dimensions and redesign proposal.  

 

[30] Another concern that is being expressed is that the hearing schedule is being 

manipulated by MRP and that the Directions for the hearing regarding the schedule and 

appearances are being constantly changed. For example, the order of appearances by 

expert witnesses has been interchanged with submitters and submitters being 

rearranged out of sequence. Submitters opposing the application are being intermingled 

with those supporting the application.  

 

[31] The concern is that those supporting the application have the advantage of using 

their schedule position to take advantage of listening to submitters in opposition – and 

ending up having the last say. There have been no reasons given for this change in the 

hearing schedule and this is particularly poignant for the week commencing 12 October 

2009. 

 

[32] Submitters that have already made representations now feel that the change in the 

position of MRP has compromised their representations with MRP having the benefit of 

hearing their submissions. While these concerns may be speculative or perception only 

the fact is that residents and submitters perceive them to be unfair and further 

undermines their trust and confidence in the current process. 

 

[33] While most submitters were surprised with the MRP Memorandum of 4 September 

2009, MRP’s change in position should not be attributed solely to MRP taking into 

account directions from the Board and expert evidence that has been presented.  

 

[34] It is a widely held view that MRP should have expected, or ought to have expected, 

the full extent of the opposition to their application having regard to their involvement 
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with the change of status for the Turitea Reserve, the Motorimu consent application, 

PNCC opposition, and the lack, or belated consultation attempts and due diligence with 

local residents. Yet MRP proceeded with this current application proposal regardless. 

 

[35] Concerns are also being expressed at the extensive costs, human and financial, 

now associated to the Call In. Residents and submitters are not only questioning the 

cost to them but they feel as ratepayers they are now being penalized twice. As further 

delays are signaled this situation can only get worse unless the Board makes directions 

that MRP meet all ongoing costs, if this is possible. 

 

CONCLUSION 

With respect to the Board, these are the current concerns of Huatau Marae and the 

residents support group to which we ask the Board to consider and we seek further 

directions that may address these concerns. 

 

 
Wayne Johnson, Counsel for Huatau Marae 

7 October 2009 


